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ATTACHMENT TO FORM PTO-1594:
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TRADEMARK AND TRADE NAME COLLATERAL ASSIGNMENT
AND SECURITY AGREEMENT

This Trademark and Trade Name Collateral Assignment and Security Agreement,
dated as of December Lj_, 1999, is made by BROWN & HALEY, a Washington corporation
with its chief executive office located at 110 East 26th Street, Tacoma, Washington, 98421
(“Borrower”), in favor of BANC OF AMERICA COMMERCIAL FINANCE CORPORATION,
THROUGH ITS COMMERCIAL FUNDING DIVISION, 1177 Avenue of the Americas, 36th

Floor, New York, New York, 10036, and its successors, assigns, and other legal -
representatives (“Secured Party”).

WHEREAS, Borrower and Secured Party are parties to a Loan and Security
Agreement, dated as of the date hereof (the “Loan Agreement”), and certain supplements,
agreements, documents, and instruments entered into pursuant thereto (collectively, with the

Loan Agreement, the “Loan Documents™), pursuant to which Secured Party may make certain
loans and credit accommodations to Borrower; and

WHEREAS, Secured Party’s willingness to enter into the Loan Documents and make
the loans and credit accommodations available thereunder is subject to the condition, among
others, that Borrower execute and deliver this Trademark and Trade Name Collateral
Assignment and Security Agreement;

NOW. THEREFORE, in consideration of the foregoing, Borrower hereby agrees for
the benefit of Secured Party as follows:

1. DEFINITIONS.

1.1 All capitalized terms used herein and not otherwise defined he.n?in shill
have the respec-:tive meanings provided therefor in the Loan Agreement. In add1t1qn, ; e
fsllow g terms shall have the meanings set forth in this Section 1 or elsewhere in tnis

Qecurity Agreement referred to below:

“Proceeds” shall mean any consideration received from the sale,
exchange, license, lease, or other disposition or transfer of any right, interest, assett: tg;
roperty x,vhich constitutes Trademark Collateral, any value received as a conseguence o e
}c))wnership possession, use, Of practice of any Trademark Collateral, and any ;:lellyr{les )

? >4 3 , A e 0
i i on or entity as a result of the destruction or ,
received from any insurer or other pers : ‘
theft, or other involuntary conversion, of whatever nature, of any right, interest, asset, OT

property which constitutes Trademark Collateral.
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“PTO” shall mean the United States Patent and Trademark Office.

“Trade Name” shall be any the trade name utilized by BROWN &
HALEY.

“Trademarks” shall mean all of the following now or hereafter owned
or used by the Borrower:

(a)  all trademarks of the United States or any other country, and all
applications for trademarks of the United States or any other country;

(b) all re-issues, continuations, divisions, continuations-in-part,
renewals, or extensions thereof;

(c)  the trademarks disclosed or claimed therein, including the right
to make, use, practice, and/or sell or license or otherwise transfer or dispose of the trademarks
disclosed or claimed therein; and

(d)  the right (but not the obligation) to make and prosecute
applications for such Trademarks.

Trademarks shall include, but not be limited to, those set forth on Schedule A attached hereto.

“Trademark Collateral” shall mean all of the Borrowgr’s right, title,
and interest in and to all of the Trademarks, the Trademar_k License Rights, gnd'the
Trademark Rights, and all additions, improvements, anc% accessions thereto, all sui;sﬂtu?z;xs
for and replacements of, and all products and Proceeds (including insurance procee :21 g dat};
and all of the foregoing, and all books and records‘ and Fechmcal mformatlono oy
describing or used in connection with any and all such rights, interests, assets, O pr perty.

«Trademark License Rights” shall mean any and all past, pregegf;ui;
future rights and interests of the Borrower pursuant to any and all past, pres:lrit},’ a;xe ining
licensing agreements in favor of the Borrower, or to which the Borrowgr isa ti X ;st easent
to any Trademarks or Trademark Rights, owned or used by third partlels) n © penfc;rce o
or future, including the right in the name of the Borrower or Secured Party , SUg,

and recover for any past, present, of future breach or violation of any such agreements.

«Trademark Rights” shall mean any and all past, present, Of fu’tgtrer

rights in, to, and associated with the Trademarks throughout the worlfi, vihethei ;ns‘;r;i ;1;1 ﬂ;:e
aw, 1en law, or otherwise, including but not Limi

federal law, state law, common law, foreign law, ‘ o Dt o
i i isi £ or associated with the Trademarks; the r1g

following: all such rights ansing out o : ) A
ieati i i federal, state, or foreign trademar

bligation) to register claims under any , state, o : e

tii:r,u(l)atilcgn' the) right (but not the obligation) to sue or bring opposition Of bring cancellatio

-7 -
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proceedings in the name of the Borrower or the Secured Party for any and all past, present,
and future infringements of or any other damages or injury to the Trademarks or the
Trademark Rights, and the rights to damages or profits due or accrued arising out of or in

connection with any such past, present, or future infringement, damage, or injury;, and the
Trademark License Rights.

2. GRANT OF SECURITY: COLLATERAL ASSIGNMENT.

2.1 Grant of Security Interest. As collateral security for the complete and
timely performance and satisfaction of all Obligations, the Borrower hereby unconditionally
grants to Secured Party a continuing security interest in and first priority lien on the
Trademark Collateral and the Trade Name, and Borrower hereby pledges, mortgages, and
hypothecates the Trademark Collateral and the Trade Name to Secured Party.

22 Collateral Assignment.

(a)  In addition, and not by way of limitation of, the grant, pledge,
mortgage, and hypothecation of the Trademark Collateral and the Trade Name provided in

Section 2.1, to secure the complete and timely payment, performance, and satisfaction of all
Obligations, the Borrower hereby grants, assigns, transfers, and conveys to Secured Party,
BY WAY OF COLLATERAL SECURITY, the Borrower’s entire right, title and interest
in and to the Trademark Collateral and in the Trade Name. The foregoing grant, assignment,
transfer, and conveyance shall be referred to from time to time herein as the “Section 2.2
Assignment.” SECURED PARTY ASSUMES NO LIABILITY OR RESPONSIBILITY
ARISING IN ANY WAY BY REASON OF ITS HOLDING SUCH COLLATERAL
SECURITY EXCEPT RESULTING FROM ITS GROSS NEGLIGENCE OR

WILLFUL MISCONDUCT.

(b)  Unless and until there shall have occurred and bg continuing an
Event of Default and Secured Party has notified the Borrower that the license grapted
hereunder is terminated, Secured Party hereby grants to the Borrower the sole and exciuZVf,
non-transferable, royalty-free, worldwide righ? and 1lc§nse under the Trademark Collater r’c;
make, have made for it, use, sell, and otherwise prgctlce the' Trademarks for the lgorro?vf >
own benefit and account and for none other, Wlth_the right to prosecute an fllaln‘zlht
Trademarks in the PTO and in foreign countries; pr‘ov'1ded, howevgr, that thfe: foregouslg rg y
and license shall be no greater in scope than, and limited by, the .rlghts assigned tob ﬁcure
Party by the Borrower hereby. The Borrower agrees not to sell, assign, Frans‘f"er, or sub- ;cg?;»;
any of its rights or interests in the license granted to the. Borrower in this Section as no,
without the prior written consent of Secured Party; fpro.vlded, however, that so 1_ong 2o
Event of Default shall have occurred and be continuing, the Borrower may license o
Trademark Collateral in any lawful manner that is in the ordinary course of its business allj s
otherwise not inconsistent with the provisions of this Security Agreement or the Loan

TRADEMARK
REEL: 002293 FRAME: 0389



Documents. Any such sub-licenses granted on or after the date hereof shall be terminable by
Secured Party upon termination of the Borrower’s license hereunder.

23  License. In addition to, and not by way of limitation of, all other rights
of Secured Party and obligations of the Borrower pursuant to this Security Agreement and the
other Loan Documents, upon the effectuation of a Section 2.2 Assignment, the Secured Party
shall hold a fully-paid-up, worldwide right and license to make, use, practice, and sell (or
license or otherwise transfer) the Trademark Collateral, for the exclusive purpose of, and to
the extent necessary and sufficient for, the full and complete enjoyment and exercise of and
realization upon the rights, remedies, and interests of Secured Party pursuant to this Security
Agreement and the other Loan Documents.

2.4  Supplement to Loan Documents. The parties expressly acknowledge
and agree that they have simultaneously executed and delivered the Loan Documents
pursuant to which the Borrower unconditionally granted to Secured Party a continuing
security interest in and first priority lien on the Collateral (including the Trademark
Collateral). In no event shall this Security Agreement, the Section 2.2 Assignment of the
Trademark Collateral hereunder, or the recordation of this Security Agreement (or any
document hereunder) with the PTO, or any other governmental or public office or agency,
adversely effect or impair, in any way or to any extent, the other Loan Documents, the
security interest of Secured Party in the Collateral (including the Trademark Collateral)
pursuant to the other Loan Documents, the attachment and perfection of such security interest
under the Code, or the present or future rights and interests of Secured Party in and to the
Collateral under or in connection with this Security Agreement, the other Loan Documents,
and/or the Code. Any and all rights and interests of Secured Party in and to the Trademark
Collateral (and any and all obligations of the Borrower with respect to the Trademark
Collateral) provided herein, or arising hereunder or in connection herewith, shall only
supplement and be cumulative and in addition to the rights and interests of Secured Party (and
the obligations of the Borrower) in, to, or with respect to the Collateral (including the
Trademark Collateral) provided in or arising under or in connection with the other Loan
Documents.
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3. REPRESENTATIONS. WARRANTIES, AND COVENANTS OF THE

BORROWER. The Borrower represents and warrants to, and covenants and agrees with
Secured Party as follows: 7

3.1  Schedules of Trademarks and Licenses. Set forth on Schedule A
hereto is a true and complete list of all Trademarks (excluding any trademarks for which
trademark applications have not yet been filed). Set forth on Schedule A hereto is a true and
complete list of all license or other agreements pursuant to which any person (other than the
Borrower) has the right to use or have any right, title, or interest in any of the Trademarks
and/or Trademark Registrations applicable thereto. All licenses and other agreements
applicable to the Trademarks are the valid and binding obligations of all of the parties thereto
enforceable against each of such parties in accordance with their respective terms (providea’Y
that, with respect to any such parties other than the Borrower and its affiliates, such
representation and warranty is made to the best of the Borrower’s knowledge and belief).

32  Title, Except as set forth in Schedule A hereto, the Borrower is and
will, subject to license, continue to be the sole and exclusive owner of the entire legal and
beneficial right, title, and interest in and to the Trademarks and the Trademark Collateral
(other than the ownership and other rights reserved by the owners of the Licensed
Trademarks), free and clear of any lien, charge, security interest, or other encumbrance,
except for the security interest and conditional assignment created by this Agreement and the
other Loan Documents, except for liens and encumbrances explicitly permitted pursuant to
the Loan Documents. The Borrower will defend its right, title, and interest in and to the
Trademarks and the Trademark Collateral against any and all claims of any third parties.

33  Validity and Enforceability. The Trademarks and Trademark Rights
related thereto are subsisting, have not been adjudged invalid or unenforceable, and are valid
and enforceable; and the Borrower has not received any written claim by any third party that
any of the Trademarks and Trademark Rights related thereto are invalid or unenforceable.

34 W. To the best of the Borrower_’s knowledge @d
belief, except to the extent “Roca’ is & common family name or othe%'wme: as set for‘clél in
Schedule A, the Borrower has, and shall continue to have,' the e'xcluswe right t? Pfa‘f{ ce,
mand use all the Trademarks, throughout the countries of issue, free; and clear of akrlly
o olaims or rights of any third party, o restrictions on the 1gnts

' mbrances, ) . -
liens, charges, e ce any of its Trademark Rights against any third party.

of the Borrower to protect or enfor

demark Collateral. The Borrower agrees that,

isit! i ' ] ] {0 an
on its commencement of use of or acquisition of any right, title, or mte;est n orf o 0271
1’;9 temark or Trademark Right, other than the Trademarks or Trademark Rights ‘set 0 S
thet I inuati 1visi inuations-in-part,
i i ontinuations, divisions, continud
A. hereto (including any reissues, C , divi
Sci:f;}: o; extensigns thereof, or any variations of new Versions of any such scheduled
re ) ;

Trademarks or Trademark Rights), the provisions of this Security Agreement shall

3.5 After-Acguired Tra

-5-
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s

automatically apply thereto; and the Borrower shall promptly notify Secured Party thereof
(and for this purpose, Secured Party agrees that the Borrower may satisfy such notification
obligation by providing to Secured Party, upon the use of a new trademark or upon the
reasonable request of the Secured Party, up-to-date, amended and/or supplemented Schedule
A). Secured Party shall be authorized to amend such Schedule A, as appropriate, to include
such additional Trademarks and Trademark Rights, without the necessity for the Borrower’s
approval of or signature to such amendment, and the Borrower shall do all such other acts (at
its own expense) deemed reasonably necessary or appropriate by Secured Party to implement
or preserve Secured Party’s interest therein (including, but not limited to, executing and
delivering and recording in all places where this Security Agreement or notice hereof is
recorded, an appropriate counterpart of or other instrument pursuant to this Security
Agreement). Such additional Trademarks and Trademark Rights shall be automatically
included in the “Trademarks” and “Trademark Rights” as defined herein, and all
representations and warranties of the Borrower set forth herein shall be deemed to be restated
by the Borrower as of the date of any such amendment of or supplement to Schedule A, with
the full force and effect as though made on such date.

3.6  Maintenance Trademark Collateral. The Borrower shall take any and
all actions (including, but not limited to, institution and maintenance of suits, proceedings or
actions) as are necessary or appropriate to properly maintain, protect, preserve, care for, and
enforce the Trademark Collateral. Without limiting the generality of the foregoing, the
Borrower shall pay when due such fees, taxes, and other expenses which shall be incurred or
which shall accrue with respect to any of the Trademark Collateral. The Borrower shall not
abandon or dedicate to the public any of the Trademarks or related Trademark Rights, nor do
any act nor omit to do any act if such act or omission is of a character that tends to cause or
contribute to the abandonment or dedication to the public of any Trademark or related
Trademark Rights or loss of or adverse effect on any rights.in any Tr‘ader.nark 01}'1 er:;a‘iﬁi
Trademark Rights, except in the ordinary 1zourse .Ff ;s bu}jln]:isshf:sl Sil;tﬁzs ]Y:ademark
Borrower has ceased using the Trademarks or lrademark R1gAts,

Collateral has no continuing value.

3 7 Enforcement of Licenses. The Borrower shall do .all' things f}Nhick;rezﬁ
gcessary or apbropriate to ensure that such licensee of any Trademark, in its use ot any
n

In 1 1 i | applicable license
business, shall (a) comply fuily with al Pl )
of the Trademars Collaeral 1n ™ rflcirm all the same obligations set forth herein (with respect

' d pe (wi
agreemgntsé:vt?’gb\)J::t;SffzhznTrgdemark Collateral) as fully as though such o:lhgauons were
, tt?erﬂlzwrrith respect to such licensee’s use of the licensed Trademark Collateral.

set fo

Infringements. To the best of the Borrower's kngwl.edgg and Zilej;
3.8 %e’co, there is at present no material infrngerm o
except as set fqrth o % Trademarks or related Trademark Rights. The thf::ized
unauthorized or improper useth o ractices T

- a
' istent wi to detect any such mfn'ngemen.t or lzn e by

e C(I)nstllie event of any such infringement or unauthorized or 1mprop

or improper use. in
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any third party has been reasonably established by the Borrower, the Borrower shall promptly
notify Secured Party.

3.9  Filing for Perfection of Interest. Borrower shall cause this Security
Agreement t0 be recorded with the PTO.

3.10 Collections. Except as otherwise provided in the Loan Documents, the
Borrower shall continue to collect, at its own expense, all amounts due or to become due to

the Borrower in respect of the Trademark Collateral or any part thereof, provided, however,
that Borrower shall cause all such amounts to be paid over to the lock box account maintained
by Borrower for the benefit of Secured Party in accordance with the Loan Documents.

311 Remedies Upon_Default;: Secured Party’s Right to Perform
Borrower’s Obligations. If the Borrower shall fail to do any act which is has covenanted to
do hereunder or if any representation or warranty of the Borrower shall be breached, Secured
Party, in its own name or that of the Borrower (in the sole discretion of Secured Party) may
(but shall not be obligated to) do such act or remedy such breach (or cause such act to be done
or such breach to be remedied), and any cost or expense incurred by Secured Party in so
doing shall be added to the principal amount of the Obligations and shall bear interest at the
rate applicable to overdue principal under the Loan Documents. The Borrower shall cooperate
with Secured Party in any such act or remedy.

4. RIGHTS UPON AN EVENT OF DEFAULT.

4.1 Actions on Trademarks and Trademark Collateral. If any Event of

Default shall have occurred and be continuing, then Secure.d Party shall have the right, as ttge
true and lawful agent of the Borrower, with power of _subsutuuon for the Borrower ?n;i n re(ei
Borrower’s name, Secured Party’s name, or otherwise, for the use and benefit of Secu

i o~ i 1 the Trademark Collateral or any part
Party, (i) to notify any and all obligors with respect ’Fo ' eral o any pot
there:)f; (i) upon notice from Secureili I:lftaxty 10 r:;e;w;z; ;csnd;):szhlisrmf:i,dzgcec;r et

rafts, mon , y

and 'all nOttis’ '?c:ciefr;aai;ezoiﬁlii(:l, or any part thereof; (ii1) to demand, ct?llect? sue for, ani
reiat_1 ng o e tl' £ for its own use and account, and give receipt for and give dxschargtcais an
reloase pafy H:lleln o’ oof the Trademark Collateral and all amounts due or to become due CH;
r:lsilscets oof )the ’?rrazlgnark Collateral; (iv) to sign the name of tlclle Borrovtvel:d;; aaliiy airll‘gzzts
g ; commence and prosecute )
fel?iing o ctih : Tractlizﬁargr Efi:l;ltlei{;{,ir(lva)rs court of competznt jurisdiction o cpllect or
actions, Of Proces mgsa,.lzli or any of the Trademark Collateral or to enforce? any rights Zr
othervgse 'reahze O:l f any Trademark Collateral; (vi) to settle, cgrpprormse, compo?tzh ;
reI'nedleS mfresg)ec Octiorz; suits, or proceedings relating to or pertaining to all or ansi 01 o
o decenn atmyalé (vii)’to liéense, or to the extent permitted by any apphcab e e; ni
Tfad.emafk iiher ’eneral special, or otherwise, and whether on an exclusive ort n '
Subllfseiiie{)a\;\;sean;ro? the Tr’ademark Collateral throughout the world, for such term or terms,
exc
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on such conditions, and in such manner as Secured Party shall determine (other than in
violation of a:gy then existing licensing arrangements to the extent that waivers or other
adequatg provision cannot be secured therefor); and (viii) generally to make, use, practice
sell, assign, transfer, pledge, make any agreement with respect to, or otherwis’e de;ﬂ with ali
or any of the Trademark Collateral, and to do all other acts and things necessary to carry out
the purposes of this Security Agreement and the Loan Documents, as fully and completely as
though Secured Party were the absolute owner of the Trademark Collateral for all purposes;
provided, however, that except as provided for by law or the Code or its equivalent in othe;
jurisdictions, nothing herein contained shall be construed as requiring or obligating Secured
Party to make any commitment or to make any inquiry as to the nature or sufficiency of any
payment received by Secured Party, or to present or file any claim or notice, or to take any
action with respect to the Trademark Collateral or any part thereof, or the m;neys due or to
become due in respect thereof, or any property covered thereby, and no action taken by
Secured Party or omitted to be taken with respect to the Trademark Collateral or any part
thereof shall give rise to a defense, counterclaim, or offset in favor of the Borrower’s claim or
action against Secured Party. Whether or not Secured Party shall have so notified any
obligors, the Borrower shall, at its expense, cooperate with Secured Party and render all
reasonable assistance to Secured Party in enforcing claims against such obligors. It is
understood and agreed that the appointment of Secured Party as the agent of the Borrower for
the purposes set forth above in this Section 4.1 s coupled with an interest and is irrevocable.

42  Other Remedies Upon Default. Upon the occurrence and during the
continuation of an Event of Default, then, forthwith upon notice by Secured Party to the
Borrower, in addition to all other rights and remedies of Secured Party, whether under law,
the other Loan Documents, or otherwise (all such rights and remedies being cumulative, not
exclusive, and enforceable alternatively, successively, or concurrently, without notice to or
consent by the Borrower, except as expressly provided otherwise herein), Secured Pfarf:y’s
rights and remedies with respect to the Trademark Collateral shall include, but not be limited
to, the following, without payment of royalty or compensation of any kind to the Borrower,

except as expressly provided herein:

(2) The Borrower’s license with respect to the Trademarks as set forth
in Section 2.2(b) shall terminate, and the Borrower shall immediately cease and desist from
the practice, manufacture, use, and sale (or license or other transfer) of the Trademarks.

(b) Secured Party may, t© the same ex.tent that the Borrower has '_chle
right to do so immediately prior to such notice, license or Su}?hcense., whether general, sapemal;
or otherwise, and whether on an exclusive or non-exclusive basis, any c?f the Tra‘ emarh
Collateral, throughout the world, for such term or terms, on such conditions, and in suc

manner as Secured Party shall, in 1ts sole discretion, determine.

(c) Secured Party may (without assuming any obligations or liability

thereunder), at any time, enforce (and shall have the exclusive right, but not the obligation to
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enforce) against any licensor, licensee, or sublicensee all Trademark License Rights of the
Borrower, and take or refrain from taking any such action.

(d) Secured Party may, on one or more occasions at any time, with or
without legal process and with or without previous notice or demand for performance, take
possession of all tangible manifestations or embodiments of the Trademark Collateral and
documentation relating thereto and all business records, documents, and files with respect to
the Trademark Collateral and, without liability for trespass, to enter any premises where such
tangible manifestations or embodiments, business records, documents, and files with respect
to the Trademark Collateral may be located for the purpose of taking possession of or

removing such tangible manifestations or embodiments, business records, documents, and
files.

(e) In general, Secured Party may exercise, in respect of the Trademark
Collateral, all of the rights and remedies provided under the other Loan Documents or

otherwise, including, without limitation, all rights and remedies of a secured party on default

under the Uniform Commercial Code (whether or not such Code applies to the affected
Trademark Collateral).

43  No Obligation of Secured Party. Nothing herein shall be construed as
obligating Secured Party to take any of the foregoing actions at any time.

44  Costs and Application of Proceeds. The Borrower agrees to pay when
due all costs incurred in any license, assignment, sale, transfer, or gﬂaer d‘isposition of all or
any portion of the Trademark Collateral to or by the Secured Party, mcludmg any taxes, feesCi
and reasonable attorneys’ fees, and all such costs shall be added to -the Obligations. Secuer;
Party may apply the Proceeds actually received from any such license, assnig{nmentlssaneé
transfer, other disposition, or other collecti'on or reahzaflon, to the out-of-poc elt :;Z oo
expenses thereof, including, without limitation, attorneys fees and gll legal,n‘;rane den e
expenses which may be incurred or paid by Secured Party in protecting or eC iicingal nete

der this Security Agreement, the Trademark Collateral, the Colla eﬁ t, o
g?bc;n aoéoirsl and any proceeds remaining shall be held by Secured Party as co aerble tc;
d;g 1hen’ or at any time thereafter applied. (affcer payment of any amounts payﬁ e
Smcur t to Section 6) to the Obligations; and the Borrower shall remair
Securéd Partytklfur;uanreg Party on demand any deficiency remaining, together with mteresl:ﬁ
;a;:r;zglaf?rat: ec;f:l to the highest rate then payable on the Obligations and the balance 0

any expenses unpaid.

5. LIABILITIES. INDEMNITY AND COSTS.

51 Liability for Uses of Trademark Collateral. The Borrower shallfbe
. ses of and the practice, manufacture, sales (or ot'her 1;ramcs1 ef:rs
demark Collateral by the Borrower and its affiliates ana 1or

liable for any and all uses or misu
or dispositions) of any of the Tra
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any failure to take reasonable measures to avoid and prevent the improper use, practi al

(or Ojtthr transfer or disposition) of the Trademark Collateral by any otllier ar;yp( o icz.or Sb ©
not limited to any licensee of the Trademarks), any failure to use or pracﬁce the1r1 ’l? udlng l?t
in a'ccc?r'dance with this Security Agreement, or any other claim, suit, loss, dama ;a ponse
or liability of any kind or nature (except those resulting from an;’ or(;ss ne’ 11 enfe , exp'?fsel
mlsconduct'of Secured Party) arising out of or in connection with ‘d:e Trade%nagrk COE;’(WI 1 ;

the prodyc‘non, marketing, delivery, sale, license or other transfer or disposition of the ers gr
and services provided under or in connection with or which use, practice or incor tg ods
o_f the Trademarks or the Trademark Collateral prior to the te;rnination of the gg:;i,?’y
license pursuant to Section 4.2(z). The Borrower shall also be exclusively liable for a.r S
claim, suit, loss, damage, expense or liability arising out of or in connection with the faurf
neghgencg, apts or omissions of the Borrower (regardless of whether such fault, negligenc ’
acts or omissions occurred or occur prior to or after such license termination) > NEGUZENCE,

52  License Agreement Obligations. Nothing i i 1
‘ g . Ing in this Security Agreement
shall relieve the Borrower from any performance of any covenant, agreement or obliggration of

the Borrower under any license agreement now or hereafter in effect licensing any part of the
Trademark Collateral, or from any liability to any licensee or licensor under any }s’u};h license
agrfaer_nent or to any other party, or shall impose any liability on Secured Party for any act or
omission of the Borrower in connection with any such license agreement.

53  Indemnification. The Borrower shall indemnify and hold harmless
Secured Party from and against, and shall pay to Secured Party on demand, any and all
claims, actions, suits, judgments, penalties, losses, damages, costs, disbursements, exXpenscs,
obligations or liabilities of any kind or nature (except those resulting from Secured Party’s
oross negligence or willful misconduct) arising in any way out of or in connection with this
Security Agreement, the Trademark Collateral, custody, preservation, use, practice, operation,
sale, license (or other transfer or disposition) of the Trademark Collateral, any alleged
infringement of the intellectual property rights of any third party, the production, markgting,
ale of the goods and services provided under or in connection with or
using or practicing any of the Trademarks or the Trademark Collateral, the sale of, collection
from or other realization upon any of the Trademark Collateral, the failure of the Borrower to
perform of observe any of the provisions hereof, or matters relating to any of the foregoing.

The Borrower shall also indemnify and hold harmless Secured Party from an@ against any
and all claims, actions, suits, judgments, penalties, losses, damages, COStS, dlsbursgments,
eXpenses, obligations or liabilities arising out of or in connection with any fault, neghgen_ce,
act or omission of the Borrower (regardless of whether such fault, negligence, act or omission
occurred or occurs prior to of after such license termination). The Borrower shall make no
claim against Secured Party for or in connection with the exercise or enforcement by Secur ed

party of any right or remedy granted to it hereunder, or any action taken or anitted to be
taken by Secured Party hereunder (except for the gross negligence or willful misconduct of

Secured Party).

provision, delivery and s
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6. POWER OF ATTORNEY.

6.1  Grant. The Borrower hereby grants to Secured Party, and any officer or
agent of Secured Party as Secured Party may designate in its sole discretion, a power of
attorney, thereby constituting and appointing Secured Party (and Secured Party’s designee) its
true and lawful attorney-in-law and attorney-in-fact, effective upon the occurrence and during
the continuation of an Event of Default, for the purpose of assigning, selling, licensing, or
otherwise disposing of all right, title, and interest of the borrower in and to any of the
Trademark Collateral. The Borrower hereby ratifies all that such attorney shall lawfully do or
cause to be done by virtue hereof.

6.2  Irrevocable. The foregoing power of attorney is coupled with an
interest and is irrevocable until this Security Agreement shall terminate.

6.3  Release. The Borrower hereby releases Secured Party from any claims,
causes of action, and demands at any time arising out of or in connection with any actions
taken or omitted to be taken by Secured Party under the power of attorney granted herein
(except for the gross negligence or willful misconduct of Secured Party).

7. GENERAL PROVISIONS.

71  Loan and Securitv Agreement Controls. This Security Agree_ment is
supplemental to the Loan Agreement, the terms of Whlch, }ncludmg, without ‘hmnatlon, the
notice and governing law provisions, the wavier of jury trial, consent to service of Pfocetsss
and jurisdiction, and prohibitions of non-written warvers, the Borrower expresslyt ac;esn ;
confirms, and acknowledges are incorpgrated hergm by rgference. In the e:]ieliheo Lanx
irrevocable conflict between the provisions of this Security Agreement an

Agreement, the provisions of the Loan Agreement shall govern.

72 Specific Enforcement. Due to the unique nature of the [rademearr’l:
| v the Borrow
i ts value, the Borrower agrees that the :
C ral and in order to preserve 1 alue, the ' N
Orn:zents duties. and obligations under this Security Agreement shall be subject to sp
agre 5 )

enforcement and other appropriate equitable orders and remedies.

IN WITNESS WHEREOF, Borrower has caused this Security Agreement t0 be

executed by its duly authorized officer as of the date first written above.

BROWN & HALEY

N M}D

Name: v Moarie T . H“L‘/"l\__g:_i
e — Gl dmne e =76
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Title:

BANC OF AMERICA COMMERCIAL FINANCE
CORPORATION, THROUGH ITS COMMERCIAL FUNDING
DIVISION

o Fed 1O
Name:_Read fall
Title: _Jdemon Vep Fomdnst

STATE OF WASHINGTON )
) ss.

County of Pierce )

I certify that I know or have satisfactory evidence that WMark T. ¥ a fogis thg
person who appeared before me, and said person acknowledged that he signed this
instrument, on oath, stated that he was authorized to execute the instrument and acknowledge
itasthe (&0 of BROWN & HALEY, to be the free and voluntary act of such party for
the uses and purposes mentioned in the instrument.

DATED: December {1 _, 1999

Oraeoue s U H dwn
NOTARYPUBLIC

‘:\\\\\\\\“ . Pri t N PRI T r .
-~ W” [ g ;|| rnt Name. -
.""@Q)g;m?‘?“g;%o’g:% My appointment expires: oiazfe0
i97 3
£3 W2
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STATE OF NEW YORK )
) sS.
County of New York )

I certify that I know or have satisfactory evidence that,_ﬁﬂ,q@ HQ Lt is the
person who appeared before me, and said person acknowledged that he signed this
instrument, on oath, stated that he was authorized to execute the instrument and acknowledge
it as the Sea e Lieslie, of BANC OF AMERICA COMMERCIAL FINANCE CORPORATION,
THROUGH ITS COMMERCIAL FUNDING DIVISION, to be the free and voluntary act of such
party for the uses and purposes mentioned in the instrument.

DATED: December jz , 1999.

—

: -
A7 -

NOT?f’(?/PUBLIC
Print ame: / ?M LC}“.,»-"J Z £ I LA \__«-;

My appointment expires: 5~ 2~ e

B\20404\Docs\Trade
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191,430

EXHIBIT “A”

BROWN & HALEY

TRADEMARK APPLICATIONS/ISSUANCES

United States Trademarks

Almond Roca

1,231,271 Almond Roca L1124
03/15/83
2,191,144 Almond Roca
TT75.47] : 09/22/98
177 Almond Roca & Design 1174781
1,958,366 America’s Finest Confection
: 02/27/96
2,096,571 Belgian Cremes
09/16/97
834,846 Brown & Haley 09/05/67
905,608 Brown & Haley Almond Roca 01/05/71
1,766,065 Brown & Haley Belgian Cremes 04/30/93
1,688,447 Brown & Haley Selections 05/19/92
1,933,046 Brown & Haley Stylized
| 11/07/95
641,478 Canterbury 02/12/57
1,928092 Cherubs Design 10/17/95
2,220,622 Chocolate Sweeties 01/26/99
1,664,285 For All the Sweet Moments in Life 11/12/91
1,266,502 | Gremlins 02/07/84
1,078,011 ' Heart of Roca 11/22/77
1,955,209 ‘ King of My Heart & Design 02/06/96 4’
2,261,232 | Miscellaneous Design (Flame Head Logo) 07/13/99 B
1,676,024 | Mountain 02/18/92
| 641,499 ‘ Mountain 02/12/57
1,253,117 [ Mountain Chew 110/04/83 ﬂ
1,595,621 | Mountains | 05/08/90
1,693,381 | Queen of My Heart & Design 1 06/09/92 |
1,156,555 | Roca 06/02/81 \
2,196,160 "Roca 10/13/98 %
1,693,400 | Roca Bar European White 06/09/92
1,693,399 | Roca Bits 06/09/92
2,037,692 | Roca Nuggets 02/11/97
2,044,856 | Roca Nuts | 03/11/97
@243,812 | Signature | 06/28/83
11,623,868 | Signature Collection | 11/26/90
822,393 | Smart Card | 01/17/67
TRADEMARK
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Austria Trademark

74,586

Almond Roca

06/04/73 :§

Australia Trademarks

B460114 Almond Roca America’s Finest Confection 02/17/87
B154669 Almond Roca Label 07/02/59
B193774 Roca 03/31/65

Brunei Trademarks

11,700 Almond Roca 08/02/82
12,025 Brown and Haley 08/02/82
11,699 ' Roca 08/02/82

Myanmar Trademarks

Almo_;lvd Roca

07/06/95

4/1531/95

Roca

07/06/95

Benelux Trademarks

317014 Almond Roca 01/26/73
1317013 Brown & Haley Almond Roca 01/26/73
320603 Label 01/26/73 |
Canada Trademarks

278,325

157,480

300,870

229,710

155,141
b77,798

Almond Roca gi ;’é ; //2:;
| Brown & Haley ki
Gremlins 03/15
fRoca 1 08/18/78
Heaﬂo' 01/19/88
\\ ggﬁ: = Ii:%/ 18/83

TRADEMARK
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Switzerland Trademark

344,268 Almond Roca

China Trademark

169875

Community Trademarks

04/01/9
41988 Roca 04/01/96

Germany Trademark

845,628 Almondroca F01/25/67
1,065,200 Brown & Haley Almond Roca & Design | 06/29/84

Denmark Trademark

"02/13/65
[03/06/65

Almond Roca
Almond Roca Picture Mark

622/65

Spain Trademark

10/23/86

| Brown & Haley Almond Roca

TRADEMARK
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France Trademarks

12219 : e g
1221959 Almond Roca Label 12/29/72
1221958 Brown & Haley Almond Roca 12/29/72

United Kingdom Trademarks

1301206 Almond Roca 02/17/87
B832370 Almond Roca & Design 03/22/62
B889307 Almond Roca Containers 01/14/66
1407587 Brown & Haley Stylized 12/08/89
| 1400590 Roca 10/06/86 |
Hong Kong Trademarks
807/1993 Almond Roca 08/02/89
B1698/1983 | Almond Roca 09/12/80
B72/1588 Almond Roca 04/24/82
1700/1983 Almond Roca in Chinese Characters 05/15/81
B1699/1983 Brown & Haley Almond Roca “Label” 05/15/81
(Older Form)
J20/1965 Roca ’ 04/23/65 ]

Indonesia Trademarks

358,670

, (Older Form)
t 110,002 J&)ea and Design (Box) 04/13/76
Italy Trademark

Rl 07/03/95

714857

Almond Roca
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Japan Trademarks

627604 Almond Roca 10/28/63
1857559 Almond Roca in Katakana 04/23/86
1752335 Roca 03/25/85
1752334 Roca in Katakana 03/25/85

Cambodia Trademarks

“Almond Roca 105/0
2991 | Roca 05/03/93 ]
South Korea Trademarks |
204529 " Almond Roca 11/08/90 |
63073 Roca 07/16/79 |
| 64779 | Roca in Korean Characters 09/27/79

Malaya Trademark

oy

M/B59090 Brown & Haley Almond Roca “Label
(Older Form)

03/03/72

Mexico Trademark

05/21/81

s Almons Rocs.

Malaysia Trademark

Almond Roca

04 \712/05/85

Norway Trademark

.............

Almond Roca 05/14/64
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New Zealand Trademark

"B68305

Almond Roca Labe 03../2”{0/61

B78139%

| Roca 03/26/65

"056,365

Panama Trademafk

| Almond Roca

Philippines Trademarks

36,427 Almond Roca 01/07/87
36,426 Almond Roca & Design 01/07/87
36,425 Roca 01/07/87

Portugal Trademarks

136,021

‘Almond Roca (Stylized) 09/11/70

214,843

Roca 10/10/88

Puerto Rico Trademark

Almond Roca , 12/29/80

Saudi Arabia Trademarks

114/74

Almond Roca & Design 6/19/83

1 116/25 Almond Roca in Arabic Characters 11/22/81 B
116/24 Roca [11/22/81 B

112 931

Sweden Trademark

Almondroca 05/14/65

TRADEMARK
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Singapore Trademarks

5431/85 Almond Roca 12/02/85
B54199 Brown & Haley Almond Roca “Label” 03/06/72
(Older Form)
B54032 Reoca 02/17/72
Thailand Trademarks
5346 Almond Roca 06/25/82
229460/TM810 Almond Roca Label 06/25/82
8058 Roca 05/17/83

Taiwan Trademarks

mond Roc

04/01/69

Almond Roca in Chinese Characters

10/01/73

Vietnam Trademarks

Almond Roca

01/28/94

10962

Roca

01/28/94

‘Sarawak Trademarks

Brown & Haley Almond Roca Label

10807 o e
(Older Form -
10744 Roca (Label) 02/18/ B
South Africa Trademark

" 62/3824

......

TRADEMARK
REEL: 002293 FRAME: 0406



U.S. Application

75/551,312 Profile Head Design 09/11/98
(first use 06/96)

State Registrations

Arkansas

1198 Roca 01/29/75

West Virginia

178161 Roca 04/30/45
Pennsylvania g
0774770 Almond Roca 11/27/78

TRADEMARK
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